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STATEMENT OF THE CASE
Nature Of The Case
Dawn Lenore Schultz appeals from the district court's order of restitution
imposed following her conviction by a jury verdict finding her guilty of two felony
counts of grand theft and four felony counts of forgery.

Statement Of The Facts And Course Of The Proceedings
While working as a personal assistant for Audrey Shayne from October
2003 through mid-May 2004, Schultz wrote checks to herself and others from
Ms. Shayne's U.S. Bank account without permission (State's Trial Exhibits 16-24;
4/19/05 Tr., p.145, L.21 -p 159, L.13; 4/20/05 Tr., p.403, L.11- p.413, L.17; PSI,
pp.132-1611); Schultz stole and pawned a diamond tennis bracelet belonging to
Ms. Shayne (State's Trial Exhibit 11; 4/18/05 Tr , p 67, L.18 - p.68, L.22; p.70,
L.14 - p.73, L.15; 4/20/05 Tr, p.374, L.18 - p.382, L.12; PSI. pp.183, 203-05);
Schultz used Ms. Shayne's U.S. Bank Card, Bon/Macy's Visa and CitiBank
Master Card to make unauthorized purchases (State's Trial Exhibits 2-4, 7, 37b37h; 4/19/05 Tr., p.113, L.17 - p.114, L.16; p.115, L.6- p.119, L.6; p.120, L.24p.121, L.11; PSI, pp.22, 48-49, 76-77, 79-81, 122); and Schultz used Ms.
Shayne's personal information to open an MBNA credit card account for
Schultz's own benefit (State's Trial Exhibits 29-31, 33-34; 4/19/05 Tr., p.136, L.8
- p.138, L.12; PSI, pp.49, 52-55, 92-104, 175-182)

1

Unnumbered pages of the PSI are numbered consecutively: Part 1 of 5: pp.1115; Part 2 of 5: pp.116-184; Part 3 of 5: pp.185-266; Part 4 of 5: pp.267-351;
and Part 5 of 5: pp.352-405.
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As Ms.

Shayne's personal assistant,

Schultz was entrusted with

responsibilities including opening and handling Ms. Shayne's mail, preparing
checks for Ms. Shayne's signature, making on-line purchases as Ms. Shayne
requested and maintaining Ms. Shayne's financial records.

(PSI, pp.4, 45, 85;

4/18/05 Tr., p.46, L.20 - p.50, L.13.) Schultz also had access to Ms. Shayne's
social security number, check book, ATM pin number, bank statements, credit
cards, and investment account information. (PSI, pp. 84-88, 206.)
After learning one of her accounts had been sent to collections,
discovering unauthorized purchases on her credit cards, and finding "past due"
notices for her unpaid bills, Ms. Shayne contacted the police. (4/18/05 Tr., p.52,
L.24- p.61, L.25; 4/19/05 Tr, p.172, L.4 - p.174, L.25; PSI, pp.3-4, 20-21, 8789.) In an_ effort to salvage her credit, Ms. Shayne also paid off the outstanding
balances on her Bon/Macy's Visa and CitiBank Master Card. (4/19/05 Tr., p.160,
Ls.4-9.)
The state charged Schultz with one felony count of grand theft by
· unauthorized control, one felony count of grand theft, and four felony counts of
forgery.

(R., pp.21-23.)

At the conclusion of the five-day trial, a jury found

Schultz guilty of all six counts.

(R., pp.132-37.)

The district court imposed

concurrent unified fourteen-year sentences, with two years fixed, for each of the
six counts of which Schultz was convicted. (R., pp.148-51.)
The court left the amount of restitution open pending a hearing.

(R.,

p.150.) No testimony was presented at the restitution hearing; however, after the
initial arguments of counsel, the court directed the state to file a written
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breakdown of the amounts for each category of restitution and directed Schultz to
respond with her written objections. (10/26/05 Tr., p.25, L.2- p.34, L.12.) The
state filed its request for restitution and supporting documentation. (R., pp.18587, 195-96.)

Schultz, thereafter, filed her objections.

(Defendant's Second

Objection To State's Mot\on For Restitution Supp. R., pp.1-6. 2) Upon considering
evidence presented at trial, information contained in Schultz's presentence
investigation report, documentation filed in support of the state's request for
restitution and Schultz's written objections, the district court ordered Schultz to
pay $21,985.28 in restitution for Ms. Shayne's direct financial losses.

(R.,

pp.197-202.) Schultz timely appealed. (R , pp.152-54.)

2

On January 24, 2008, the Idaho Supreme Court granted Schultz's motion to
augment the record with Defendant's Second Objection To State's Motion For
Restitution. (Order Granting Motion to Augment the Record and Statement in
Support Thereof dated January 24, 2008.)
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ISSUE
Schultz states the issue on appeal as:
Did the district court err by imposing restitution in the amount of

$21,985.28?

.

(Appellant's Brief, p 5.)
The state rephrases the issues on appeal as:
Schultz forged checks and charged unauthorized transactions against Ms.
Shayne's bank and credit card accounts. Has Schultz failed to establish the
district court abused its discretion when it ordered restitution requiring Schultz to
pay for the financial losses Ms. Shayne suffered as a result of Schultz's criminal
conduct?
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ARGUMENT

Schultz Has Failed To Establish That The District Court Abused Its
Discretion In Ordering Her To Pay $21,985.28 In Restitution
A.

Introduction
The district court ordered Schultz to pay restitution in six categories of

financial loss totaling $21,985.28.

(R, pp.197-202.)

On appeal, Schultz

apparently concedes restitution in the amount $19,435.00 3 but claims the district
court erred in ordering her to pay (1) $2,834.16 for forged checks written by
Schultz against Ms. Shayne's U.S. Bank account; and (2) $2,437.57 for
miscellaneous unauthorized purchases Schultz charged to Ms. Shayne's U.S.
Bank account, Bon/Macy's Visa, and CitiBank Master Card.
pp.9-11.)

(Appellant's Brief,

Regarding the amount of restitution ordered for the forged checks,

Schultz concedes she is responsible for $2,721.45, but she challenges the
remaining amount of $112.71 because. she claims, that amount exceeds "the
total of all eight forged checks" for which Schultz was convicted.

(Appellant's

Brief, pp.8-9.) Schultz also asserts the restitution ordered for the unauthorized
3

Counsel appears to have miscalculated the amount of restitution Schultz
concedes on appeal. Schultz states she concedes restitution in the amount of
$18,345.00. (Appellant's Brief, pp.1, 6, 12.) However, when each amount of
restitution Schultz challenges on appeal ($112.71 for the difference in the amount
of restitution ordered for the forged U.S. Bank checks and the amount Schultz
specifically concedes; $72.00 for Two Boys Towing; $21.67 for Smartstyle;
$403.34 for Econolube; $30.41 for UPS store; $217.90 for Strongldea; $228.38
for Sears.com; $1,237.64 for Bon/Macy's Visa charges and $226.23 for Victoria
Secret merchandise) is deducted from the total amount of restitution
($21,985.28), the amount of restitution Schultz does not challenge is actually
$19,435.00 ($21,985.28 - $2,550.28 = $19,435.00), not $18,345.00. Therefore,
the amount of restitution Schultz appears to concede is $19,435.00.
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purchases charged against Ms. Shayne's U.S. Bank account, Bon/Macy's Visa,
and CitiBank Master Card was not derived from her adjudicated criminal conduct.
(Appellant's Brief, pp.9-11.)
Schultz's claims fail to show error. First, Schultz has failed to include in
the appellate record those documents that were filed with the court in support of
the state's request for restitution and on which the district court relied in ordering
Schultz to pay restitution; as such, Schultz has failed to provide an adequate
record for appellate review. Thus, even though the amount of restitution ordered
on the forgeries exceeds the total amount of the forged checks by $112.71, the
missing portions of the record might account for the extra amount. In addition,
the record on appeal, even absent the missing portions, demonstrates the district
court correctly ordered

Schultz to

pay $2,437.57 in restitution for the

unauthorized purchases charged against Ms. Shayne's U.S Bank account,
Bon/Macy's Visa, and CitiBank Master Card because those unauthorized
charges directly resulted from Schultz's criminal conduct underlying her
conviction for committing grand theft by exercising unauthorized control of those
accounts.

B.

Standard Of Review
The determination of the amount of restitution is a question of fact for the

trial court whose findings will not be disturbed if supported by substantial
evidence. State v. Smith, 144 Idaho 687, __ , 169 P 3d 275,280 (Ct. App. 2007);
State v. Hamilton, 129 Idaho 938, 943, 935 P.2d 201, 206 (Ct. App. 1997). An
order for restitution will not be overturned on appeal unless an abuse of
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discretion is shown. See
Smith,
seealso
State
-- - 144 Idaho at - , 169 P.3d at 280; -v. Richmond, 137 Idaho 35, 37, 43 P.3d 794, 796 (Ct. App. 2002).

C.

Schultz Has Failed To Provide An Adequate Record On Appeal
In ruling on the issue of restitution, the district court considered and relied

upon, in part, the documents filed by the state in support of its request for
restitution.

(10/26/05 Tr, p.25, L.2 - p 34, L.12; R., pp.195-202.)

Schultz,

however, did not include these documents in the record on appeal because, her
counsel claims, "the district court file did not include any 'attached documents' to
the State's amended motion." (Appellant's Brief, p.6, n.2.) Schultz's counsel has
ignored the fact that, on the same day it entered its Corrected Restitution Order,
the district court also entered an order sealing the "attached documents" because
they contain "the victim's personal identifying information." (R., pp.195-96.) This
order also. indicated the documents were retained in chambers.

(R., p.195.)

Consequently, this additional evidence considered by the district court in support
of its restitution order does exist, albeit under seal, and should have been
included in the record on appeal (still under seal)
The appellant bears the burden of providing a record on appeal to
substantiate his claims. State v. Toney, 130 Idaho 858, 860-61, 949 P.2d 1065,
1067 (Ct. App. 1997).

It is presumed that any missing portions of the record

support the actions of the,court below. State v. Repici, 122 Idaho 538, 541, 835
P.2d 1349, 1352 (Ct. App. 1992) (missing portions of the record are presumed to
support the actions of the court below). In the absence of an adequate record on
appeal, the appellate court will not presume error. State v. Sima, 98 Idaho 643,
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644, 570 P.2d 1333, 1334 (1977); State v. McConnell, 125 Idaho 907, 909, 876
P.2d 605, 607 (Ct. App. 1994); State v. Longoria, 133 Idaho 819, 823, 992 P.2d
1219, 1223 (Ct. App. 1999).

Because Schultz has not included the "attached

documents" in the record on appeal, she has failed to present an adequate
appellate record and, thus, this Court must presume that the missing portions of
the record support the district court's restitution order.

D.

Schultz Has Failed To Show Error In The Court's Award Of Restitution In
The Amount Of $2,834.16 For The Checks Schultz Forged
In its written order imposing restitution for the checks Schultz forged on

Ms. Shayne's U.S. Bank account, the district court explained:
While Schultz contends the evidence only supports forged
checks in the amount of $2,109.40, the Court disagrees and finds
that the preponderance of the evidence produced both at trial and
in the presentence report supports restitution for $2,834 16 for
forged checks.
(R., p.200.)

On appeal, Schultz does not dispute that she is liable for paying

$2,721.45 in restitution for the forged checks. (Appellant's Brief, p.8.) However,
Schultz challenges the remaining amount of $112.71 because, she claims,
restitution imposed in this category must be limited to "$2,721.45" as that figure
represents the amount of the forged checks for which Schultz was convicted.
(Appellant's Brief, pp.8-9.) The State concedes the court ordered $112.71 more
in restitution for the forgeries then the total amount of the forged checks.
Because, as set forth above, the evidence submitted on the restitution claim is
not before the court on appeal, however, Schultz has failed to show the "extra"
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$112.71 in restitution was not economic loss suffered by the victim as a result of
the forgeries.

E.

Even .Absent An Adequate Record On Appeal, Schultz Has Failed To
Establish The District Court Abused Its Discretion In Ordering Schultz To
Pay $2,437.57 In Restitution For The Financial Losses Ms. Shayne
Incurred As A Result Of The Unauthorized Purchases Schultz Charged
Against Ms. Shayne's U.S. Bank Account, Bon/Macy's Visa And CitiBank
Master Card
Should this Court .determine the record on appeal is adequate for

appellate review, the evidence shows the district court did not abuse its
discretion in ordering Schultz to pay restitution for the financial losses Ms.
Shayne suffered because of Schultz's grand theft from Ms. Shayne's U.S. Bank
account, Bon/Macy's Visa, and CitiBank Master Card. Schultz contends that the
restitution awarded for Ms. Shayne's losses did not result from an adjudication of
Schultz's "criminal conduct" because, she claims, no evidence of the individual
transactions on those accounts was presented at trial. (Appellant's Brief, pp.911.) Thus, according to Schultz, she is only required to reimburse those losses
that are based upon conduct proved at her underlying criminal trial, and not the
actual, direct out-of-pocket losses Ms. Shayne incurred as a result of the
unauthorized control Schultz exercised over Ms. Shayne's bank and credit card
accounts. Such a strained interpretation of the restitution statutes is inconsistent
with and undermines the statute's plain meaning and public policy.
It is a well-established principle of statutory interpretation that "the clearly
expressed intent of the legislature must be given effect, thus leaving no occasion
for construction where the language of a statute is plain and unambiguous."
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State v. McCoy, 128 Idaho 362, 365, 913 P.2d 578, 581 (1996) (citations
omitted). The plain language of the restitution statutes requires a defendant to
compensate victims injured by her criminal actions. I.C. § 19-5302 ("If a district
court or magistrate's division orders the defendant to pay restitution, the court
shall order the defendant to pay such restitution to the victim or victims injured by
the defendant's actions."). Section 19-5304(2), Idaho Code, specifically provides
that "[r]estitution shall be ordered for any economic loss which the victim actually
suffers." Economic loss is broadly defined, and "includes, but is not limited to the
value of property taken, destroyed, broken, or otherwise harmed, lost wages, and
direct out-of-pocket expenses, such as medical expenses resulting from the
criminal conduct." I.C. § 19-5304(1)(a). The only types of loss excluded from the
definition of economic loss are "less tangible damages such as pain and
suffering, wrongful death or emotional distress." I.C. § 19-5304(1)(a).
Trial courts otherwise have discretion in determining whether a loss is
provided for under Idaho's restitution statutes.

State v. Russell, 126 Idaho 38,

39, 878 P.2d 212, 213 (Ct. App. 1994). The trial court's restitution determination
is guided, in part, "by the policy favoring full compensation to crime victims who
suffer economic loss," State v. Bybee, 115 Idaho 541, 543, 768 P.2d 804, 806
(Ct: App. 1989), and is reviewed by the appellate courts "in light of the statute's
broad definition of economic loss and the deterrent and rehabilitative aspects of
victim restitution .. " State v. Olpin, 140 Idaho 377, 379, 93 P 3d 708, 710 (Ct.
App. 2004).
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The plain language of the restitution statutes requires a defendant to
compensate victims injured by her criminal actions. LC. § 19-5302 ("If a district
court or magistrate's division orders the defendant to pay restitution, the court
shall order the defendant to pay such restitution to the victim or victims injured by
the defendant's actions."); I.C. § 19-5304(1 )(e)(i) (victims to be compensated by
a defendant are those "who suffer economic loss or injury as the result of the
defendant's criminal conduct"); see also, State v. Wardle, 137 Idaho 808, 811, 53
P.3d 1227, 1230 (Ct. App. 2002) (noting that "restitution must be directed toward
correcting a harm or paying a cost that results from the defendant's crime").
In this case, Schultz was charged and convicted by a jury of committing
grand theft by exercising unauthorized control of Ms. Shayne's "credit card
accounts and/or bank accounts" between October 2003 and May 2004.

(R.,

pp.21-23, 132-137; 4/22/05 Tr., p.6, L.19 - p.8, L.2.) The crime of grand theft is
committed, under the theory of unauthorized control, when a defendant (1) takes,
exercises unauthorized control 4 over, or makes an unauthorized transfer of an
interest in (2) the property of another person, (3) with the intent of depriving the
owner thereof. I.C. § 18-2403(3). Schultz alleges that the district court erred by
imposing restitution beyond the scope of the offenses of her conviction of this
crime. (Appellant's Brief, pp.9-11.) However, this argument fails for the simple
reason all of the unauthorized transactions upon which the restitution award is
based were within the scope of the grand theft for which Schultz was convicted. ·

4

"Obtains or exerts control" over property, includes, but is not limited to, the
taking, carrying away, or the sale, conveyance, or transfer of title to, or interest
in, or possession of property." I.C. § 18-2402(5).
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As the evidence in this case shows, Ms. Shayne testified at trial that she
never gave her Bon/Macy's Visa or CitiBank Master Card to anyone, she never
asked anyone to make purchases for her with either of those credit cards, and
she never authorized Schultz to sign her [Ms. Shayne's] name on any credit card
slips. (4/19/05 Tr., p.120, L.24. - p.121, L.11.) Ms. Shayne further stated she
incurred direct out-of-pocket expenses in paying off the credit card debts which
resulted from the unauthorized purchases.

(4/19/05 Tr., p. 160, Ls.4-9.)

Although Schultz also testified at trial, the court did not find her testimony
credible:
I want to make it really clear that in my view in this case,
Miss Schultz, you simply do not tell the truth. And I want to point
out when you testified, that's really when I became convinced that
you are not truth telling. And, quite frankly, I didn't believe you
when you testified and neither did the jury. It didn't appear to the
Court, contrary to your statements here, that you were framed. All
of the actions here are your actions.
Even today you are being less than honest when you asked
your attorney to correct the record, that Mr. Cantu had
misunderstood what happened and you weren't lying when you told
- - when you left it [the PSI] blank on criminal history. So I just want
to say that there's a lot of evidence here that you don't tell the truth.
I simply did not find your testimony believable and obviously
the jury didn't either .... Your testimony was simply not believable.
It was inconsistent in places and it was not believable.
I didn't believe you and the jury didn't believe you. It made
no sense. Your testimony established that you clearly had motive.
(6/24/05 Tr., p.27, L.25 - p28, L.5, p.29, Ls.10-15, p.31, Ls.7-16, p.32, Ls.5-7.)
Additional evidence in the record further demonstrates the unauthorized
transactions charged to Ms. Shayne's U.S. Bank account, Bon/Macy's Visa and
CitiBank Master Card were made between the period of "October 2003 and May
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2004" and Schultz exercised "unauthorized control" over Ms. Shayne's "credit
card accounts and/or bank accounts" during that time. (4/20/05 Tr., p.403, L.11 p.413, L.17; 6/24/05 Tr., p.32, L.24 - p.33, L.3; State's Trial Exhibits 37b-37h;
PSI, pp.48-49, 79-81, 122, 184.)
In awarding Ms. Shayne restitution for the losses she incurred for the
unauthorized transactions in question, the district court reviewed the plain
language of J.C. §19-5304 along with the evidence presented and determined:

1. U.S. Bank category.
The Court further finds that the preponderance of the
evidence is that the victim, Audrey Shayne, did not authorize
Schultz to pay · $72.00 to Two Boys Towing or $403.34 to
Econolube.
Schultz also contends the expenditure of $21.67 to Smart
Style and $217.90 to Strong Idea were either for the victim or had
the victim's permission. However, the court finds a preponderance
of the evidence supports restitution of both.
The Court also finds a preponderance of the evidence
supports restitution of the UPS Store charge of $30.41 and charges
at Sears.com of $228.38.
3. Bon Macy's Card.
When Schultz was arrested she had the victim's Bon Marche
Visa card and her Bon Rewards card. She also had receipts from
the Bon Macy's verifying many of her purchases. The victim
credibly testified that Schultz made purchases on the card totaling
$1,237.64, and the Court finds this amount established by a
preponderance of the evidence.

4. Citibank Master Card.
The CitiBank Mastercard was found in Schultz's possession
when she was arrested. The victim credibly testified she did not
purchase lingerie at Victoria Secret in the amount of $226.23 ....
The Court finds the amount of $906.03 [which includes the
$226.23 for the Victoria Secret purchase] was established by a
preponderance of the evidence.
(R., pp.201-202.)
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Cognizant of the statutory standard for ordering the payment of restitution
to crime victims who suffer economic loss as a result of a defendant's criminal
conduct, under I.C. § 19-5304 the district court correctly ordered Schultz to pay
$2,437.57 in restitution to reimburse the out-of-pocket expenses Ms. Shayne
incurred in paying off the unauthorized purchases charged on her accounts
because Ms. Shayne's loss is directly based upon conduct that formed the basis
of Schultz's conviction -- exercising unauthorized control over Ms. Shayne's U.S
Bank Card, Bon/Macy's Visa and CitiBank Master Card.

Public policy also

requires Schultz to fully compensate Ms. Shayne for her losses.

Bybee, 115

Idaho at 543, 768 P2d at 806; see also, State v. Wardle, 137 Idaho 808, 811, 53
P.3d 1227, 1230 (Ct. App. 2002) (noting that "restitution must be directed toward
correcting a harm or paying a cost that results from the defendant's crime"). "In
light of the statute's broad definition of economic loss and the deterrent and
rehabilitative aspects of victim restitution," Olpin, 140 Idaho at 379, 93 P.3d at
710, the district court correctly determined that Schultz should pay for the
financial losses her victim incurred as a result of Schultz's crime.
Schultz was charged and convicted of felony grand theft by exercising
unauthorized control over Ms. Shayne's bank and credit card accounts from
October 2003 through May 2004. Schultz has failed to show that the restitution
figure does not stem from unauthorized transactions as charged, and as
convicted. The state was not required to prove a specific dollar amount to prove
the crime. I.C. § 18-2403(3). Undoubtedly, if the state sought to subsequently
charge Schultz for any unauthorized transaction she made against Ms. Shayne's
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accounts during the period of October 2003 to May 2004, it would be precluded
from doing so under the doctrine of double jeopardy. State v. Flegel, Docket No.
32956 (Ct. App., Dec. 5, 2007) (citing State v. Osweiler, 140 Idaho 824, 825-26,
103 P.3d 437, 438-39 (2004)) (clauses in the Idaho and federal constitutions
protect against a second prosecution for the same offense after acquittal, a
second prosecution for the same offense after conviction

and multiple

punishments for the same offense.) Because Schultz has failed to show that the
restitution ordered by the court was not economic loss resulting from Schultz's
grand theft, she has failed to show error.

CONCLUSION
The state respectfully requests this Court affirm the district court's award
ordering Schultz to pay $21,985.28 in restitution.

~

DATED this 15th day of April 2008

(»~
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